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Sir: 


Responsive to the official action of July 30, 2002, thie Examiner is requested to 


reconsider the rejections and allow all claims. 

The Examiner has rejected Claim 11 under 35 U.S.C. 101 for lack of utility. This 
rejection should be withdrawn. The claim is clearly drawn to a peptide that distinguishes p53as 
protein from p53 protein. The functions of p53 protein have been well studied and many of 
those functions are known in the art. Further there has been a correlation established between 
p53 function and tumor activity. It is therefore clearly important, as discussed in art of record, 
*^o determine when p53 is functional. In accordance with the present invention it has been 
etermined that there is an "always functional" form of p53 known as p53as. For reasons 
escribed above, it is important to distinguish functional forms of p53 from non functional 
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forms. The claim is for a peptide that permits p53 to be distinguished from p53as. The utiUty of 
the present invention is therefore clear. The Examiner's statement that there is no teaching of 
what the peptide is or how it functions is clearly inaccurate and is simply another way of stating 
a position that has already been overturned by the Board of Patent Appeals and Interferences. 
The peptide is clearly a unique carboxy terminal region of p53as that distinguishes p53as protein 
from p53 protein and the specification clearly teaches development of specific antibodies to the 
claimed peptide. This alone is sufficient to identify the peptide but in addition further 
identifying features are clearly set forth in the specification, e.g. at page 21. All of the 
Examiner's references to "possible' errors that can arise from using data bases is irrelevant. The 
peptide is defined as being identical to the unique carboxy terminal region of p53as that 
distinguishes p53as from p53 which in the specification has been defined as being in the final 50 
amino acids. This has been accepted by the Board as being sufficient for enablement. The 
Examiner is thus revisiting issues already decided by the Board. 

Further, regardless of any possible error in sequence identification in publications and 
data bases, the sequences for p53 and p53as until the carboxy terminal region are defined as 
identical. In addition, in the Bork et al reference cited by the Examiner, in the case of homology 
and functional features by homology, (the present case), accuracy is 98 and 90 percent 
respectively (see table). At those numbers, there would be a strong presumption of accuracy and 
the Examiner would need to cite art showing that the present claim is in fact inaccurate. 

Claim 11 has been rejected under 35 U.S.C. 112 first paragraph for lack of utility as 

stated above. This rejection should be withdrawn for the same reasons given above. 

\ 


2 


The rejections should be withdrawn and the application should be allowed. 
In view of the foregoing, is asserted that all objections and rejections have been 
overcome and all claims are in condition for allowance, which action is courteously requested. 


Respectfully submitted, 


Dated: October 8, 2002 



Michael L. Dunn 
Attorney for Applicant(s) 
Reg. No. 25,330 
P.O. Box 10 

Newfane, New York 14108 
Telephone: (716)433-1661 
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